Supreme Court of Korea

Decision 2001Da59071 delivered on March 15, 2002
  【Main Issue】 

Cases where joint exemption, which is a requirement for exercise of the right of indemnity claim among joint guarantors who each guaranteed a certain portion of liability, is recognized 

【Summary of Decision】 

In case where there are multiple joint and several guarantors of the principal obligation, in order for one guarantor to exercise his indemnity right against other guarantors on the grounds that he has paid the principal obligation, it is required that the other guarantors be jointly exempted from liability due to such payment. In case where each of the guarantors guarantees a certain portion of the principal obligation (so-called partial guarantee), each guarantor of course is not liable for the amount exceeding his guarantee limit absent special circumstances. However, even if a certain portion of the principal obligation is paid, such guarantor cannot be deemed exempted from the guaranty liability with respect to the remaining portion so long as a certain portion of the principal liability remains outstanding. Accordingly, in such case, even if one of the joint and several guarantors has reduced the principal liability amount by his payment, the other joint and several guarantors are still responsible for the full amount of their guarantee limits, so long as the remaining portion of the principal liability exceeds the amount that the other joint and several guarantors have guaranteed, and thus it can only be deemed that there is no exemption whatsoever in the guarantee limits of the other guarantors by reason of such payment. Thus, in such case, the guarantor who has repaid the principal liability is not entitled to exercise a right of indemnity on grounds of such payment, against the other guarantors whose guarantee liabilities remain unchanged. 
【Reference Provision】 Article 448 of the Civil Code 

【Reference Cases】 Supreme Court Decision 84Daka1261 delivered on March 12, 1985 (Gong1985, 540), Supreme Court Decision 86Daka1729 delivered on October 25, 1988 (Gong1988, 1468), Supreme Court Decision 94Da40444 delivered on June 30, 1995 (Gong1995Ha, 2549) 

【Plaintiff, Appellee】 Korea Credit Guarantee Fund (Law Office Busan, Attorney Yoon In-seop, Counsel for plaintiff-appellee) 
【Defendant, Appellant】Kim Jeong-man (Attorney Hwang Deok-nam, Counsel for defendant-appellant) 
【Court of First Instance】Ulsan District Court Judgment 99Gadan 12634 delivered on July 6, 2000 

【Court of Second Instance】 Ulsan District Court Judgment 2000Na2610 delivered on July 26, 2001 

【Disposition】 The decision of the court below shall be reversed, and the case shall be remanded to the division of the Ulsan District Court. 

【Reasoning】 1. The judgment of the court below 

Citing the judgment of the court of first instance, the court below accepted the following facts: 

i) The plaintiff executed 3 credit guarantee agreements with Yoon Jong-wook, who was a co-defendant in the court of first instance proceeding, between March 26, 1993 and March 23, 1996 as specified in the decision of the court below. Under the credit guarantee agreements, the plaintiff guaranteed the debts of Yoon Jong-wook toward third parties in the total amount not exceeding 100 million won, and if the plaintiff pays the obligations of Yoon to a third party on behalf of Yoon, Yoon was to indemnify the plaintiff for the amount paid and the expenses incurred by the plaintiff for preservation of its indemnity claim against the third party. 

ii) Pursuant to the above credit guarantee of the plaintiff, Yoon obtained loans in the aggregate amount of 100 million won from Korea Exchange Bank (the Bank), over three installments between March 29, 1993 (March 29, 1996 stated in the trial court decision was an error) and March 25, 1996. However, the loans extended to Yoon became due and payable prior to the due date for repayment thereof by reason of acceleration thereof due to Yoon's dishonor. In accordance with the above credit guarantee agreements with Yoon, the plaintiff paid the principal amount and accrued interest on Yoon's debt to the Bank on November 20, 1997, and incurred expenses to preserve its indemnity claim. 

iii) The defendant agreed to be a joint guarantor together with the plaintiff, with respect to 100 million won out of the loan in the amount of 220 million won extended to Yoon by the Bank. 

The court below then decided that the defendant, as joint guarantor of the plaintiff, is liable to the plaintiff for the amount of 52,593,128 won equivalent to 1/2 of the amount paid by the plaintiff to the Bank on behalf of Yoon, together with interest thereon. 

2. Determination of this Court 

However, the court below's decision upholding the plaintiff's right of indemnity from the defendant, premised on joint guarantee by the defendant and Plaintiff of 100 million won out of Yoon's loan debt to the Bank, is difficult to accept for the following reasons: 

A. First, the court below deemed that the plaintiff and the defendant had both guaranteed Yoon's indebtedness to the Bank up to 100 million won jointly and severally. Based on the records, we can recognize the following facts: (i) After the plaintiff executed a credit guarantee agreement with Yoon on March 26, 1993, whereby the plaintiff guaranteed Yoon's indebtedness to third parties up to 100 million won, the plaintiff and Yoon signed individual credit guarantee agreements based on the said credit guarantee agreement, in the amount of 50 million won on the same date, in the amount of 20 million won on April 25, 1995, and in the amount of 30 million won on March 23, 1996 respectively. (ii) Pursuant to the said individual credit guarantees of the plaintiff, Yoon obtained loans in the above amounts from the Bank. (iii) Separately, the defendant signed a comprehensive keun-guarantee agreement with the Bank on February 5, 1997, whereby the defendant guaranteed Yoon's loans arising from any and all the credit facility transactions between Yoon and the Bank, up to 220 million won. However, we cannot find any evidence to show that the defendant and Plaintiff agreed to guarantee Yoon's indebtedness to the Bank jointly and severally, when they executed the above credit guarantee agreements and comprehensive keun-guarantee agreement with Yoon and the Bank respectively (Plaintiff's Exhibits 7 and 8 are not sufficient to recognize the fact of joint and several guarantee as the court below has recognized). Accordingly, we conclude that the court below's recognition of facts was incorrect, and that the plaintiff jointly and severally guaranteed Yoon's liabilities to the Bank in the amount up to 100 million won, while the defendant jointly and severally guaranteed Yoon's liabilities in the amount up to 220 million won, respectively. 

B. In case where there are multiple joint and several guarantors of the principal obligation, in order for one guarantor to exercise his indemnity right against other guarantors on the grounds that he has paid the principal obligation, it is required that the other guarantors be jointly exempted from liability due to such payment. In case where each of the guarantors guarantee a certain portion of the principal obligation (so-called partial guarantee), each guarantor of course is not liable for the amount exceeding his guarantee limit absent special circumstances. However, even if a certain portion of the principal obligation is paid, such guarantor cannot be deemed exempted from the guaranty liability with respect to the remaining portion so long as a certain portion of the principal liability remains outstanding. Accordingly, in such case, even if one of the joint and several guarantors has reduced the principal liability amount by his payment, the other joint and several guarantors are still responsible for the full amount of their guarantee limits, so long as the remaining portion of the principal liability exceeds the amount that the other joint and several guarantors have guaranteed, and thus it can only be deemed that there is no exemption whatsoever in the guarantee limits of the other guarantors by reason of such payment. Thus, in such case, the guarantor who has repaid the principal liability is not entitled to exercise a right of indemnity on grounds of such payment, against the other guarantors whose guarantee liabilities remain unchanged. 
C. The records show that Yoon's outstanding obligations to the Bank in the amount of 808,976,643 won remained as of November 30, 1998, which was after the plaintiff paid Yoon's debt to the Bank on behalf of Yoon (it appears that the Bank's claim against Yoon was assigned to Korea Asset Management Corporation on the same date). Further, there is no evidence to show that such outstanding liabilities were newly incurred after the plaintiff's payment of Yoon's debt on his behalf. Even if the plaintiff has paid its guarantee obligation to the Bank under the credit guarantee agreements, the defendant's joint and several liability still remains to the extent guaranteed by the defendant. As long as there is no joint exemption because the plaintiff's performance of its obligation did not lead to extinguishment of the defendant's guarantee liability, the plaintiff is not entitled to exercise the right of indemnity against the defendant. 

D. Accordingly, the decision of the court below is improper due to its incorrect adoption of facts in violation of the rules of evidence, and misapplication of the legal principles on joint exemption in the indemnity relationship among joint guarantors. The grounds for appeal pointing this out are valid. 

3. Accordingly, the decision of the court below shall be reversed, and the case shall be remanded to the court below for retrial and determination. It is hereby decided as per Disposition. 

Justices Yoo Ji-dam (Presiding Justice) , Cho Moo-jeh , Kang Shin-wook, Son Ji-yol (Justice in charge)
