CASE STUDY

FACT;  X, working for Taipei Symphony Orchestra as a cellist, fell sick after his wife died in a car accident. His 19-year-old son, Y, exchanged his cello to 20-year-old Z with Z’s motorbike without X’s authorization and delivered it upon the conclusion of the agreement. Z realized this cello belongs to X. X very angered about the exchange and died soon after he knew the transaction. Y is in remorse at his behavior and requests Z to return the cello. Z refuses to return. Does Z’s have legal basis to support his refusal?
ISSUE: Under the Art. 767 of ROC Civil Code, dose Y has a right to demand its return from Z, who possesses it without authority?

REASONING:
I. Is Y the owner of the cello?
1. X is the original owner of the cello.
2. The contract for exchange
i. Is the contract for exchange formed?
RULE: According to the Article 398 of ROC Civil Code, the provisions concerning Sale shall apply mutatis mutandis to the case where the parties agree to transfer to one another his rights over property other than money. In addition, under the Article 345II, the contract of sale is completed when the parties have mutually agreed on the object and the price. Meanwhile, according to the Article 153 of the ROC Civil Code, where the parties have reciprocally declared their concordant intent, either expressly or impliedly, a contract shall be constituted.
REASONING: In this case, Y and Z had reciprocally declared their concordant intent expressly.

CONCLUSION: Therefore, the contract for exchange shall be constituted.

ii. Is the contract for exchange valid?
RULE: Under the Article 12 of the ROC Civil Code, majority is attained upon reaching the twentieth year of age. In addition, according to the Article 13II of the Civil Code, the minor, who is over seven years of age, has a limited capacity to make juridical acts and a contract made by a person limited in capacity to make juridical acts without the approval of his guardian is valid upon the acknowledgement of the guardian (Article79). Article 1086 Parents are the statutory agents of their minor children.

REASONING: Y was 19 when he entered into the said exchange with Z and his parent X never expressd his acknowledgement for the said exchange before he died. 
CONCLUSION: The said exchange is invalid.

RULE: After the cause for which a person’s capacity to make juridical acts is limited has ended in existence, his acknowledgement of the contract which he has previously made has the same effect as that of his guardian (Article81I). This rule shall be applied to the refusal of acknowledgement as well. 

REASONING: After Y got into age of 20 which means the cause for which his capacity to make juridical acts is limited has ended in existence, Y fails to acknowledge the said contract. His claim to return the cello shall be interpreted as a refusal of acknowledgement also. 
CONCLUSION: Thus the said exchange is still invalid.

3. The transfer of ownership of the cello
i. Is the transfer formed?
RULE: Under the Article 761I of Civil Code, the transfer of rights in rem of personal property will not effect until the personal property has been delivered.　The rule to regulate the formation of a contract shall be analogous to the contract to transfer of right in rem. Where the parties have reciprocally declared their concordant intent, either expressly or impliedly, a contract shall be constituted (Article 153). 
REASONING: The said parties committed a mutual assent to transfer the ownership: 
CONCLUSION: Therefore, the transfer of ownership of the cello is formed.

ii. Is the transfer of ownership of the cello valid?
RULE: Under the Article 118I, the disposition of any object which is made by a person without title is effective only upon the acknowledgement of the person entitled. 
REASONING: X didn’t express his acknowledgement to said transfer of ownership. 
CONCLUSION: Hence, the transfer of ownership is invalid.
RULE: However, if the person without title acquires the title to the object after having made a disposition the disposition is valid ab initio (article 118II). Heirs to property other than the spouse come in the following order: (1) Lineal descendants by blood(Article 1138). Meanwhile, according to the Article 1148, unless it is otherwise provided for in this Code, an heir succeeds at the opening of the succession to all the rights and duties pertaining to the property of the deceased, except those which exclusively belong to the person of the deceased. Under the Article 79, a contract made by a person limited in capacity to make juridical acts without the approval of his guardian is valid upon the acknowledgement of the guardian. 
REASONING: Y is the lineal descendants by blood of X. Thus he is the heir of X’s property and succeeds the ownership of the cello. The transfer of ownership is a contract and after the cause for which a person’s capacity to make juridical acts is limited has ended in existence, his acknowledgement of the contract which he has previously made has the same effect as that of his guardian. (Article81I) Y refuses to recognize thetrensfer.

CONCLUSION: Therefore the transfer of ownership is invalid. Y still keeps the legitimate right to own the cello. 
II. Does Z possess the cello without authority?

Because Y is the owner of the cello and the contact to exchange is invalid, Z has no legitimate right to own the cello. Therefore, Z possesses the cello without authority. 
CONCLUSION

Therefore, Y may claim the possession of the cello from Z according to the article 767 of ROC Civil Code, 
