Supreme Court of ROC (Taiwan)
Civil Judgment Tai-Shang No. 1841(2001)

Appellant: President Enterprise Company
Appellee: Zhong Zu Di He Company
In this suit, Appellee filed a “third party objection” against a compulsory execution petitioned by Appellant and Appellant now appeals to this court against the second instant retrial judgment decided by Taiwan High Court on May 29, 2001. (Shang Geng No. 30, 2001). The decision made by this Court is as follows:

    HOLDING

Appeal denied.
Appellate costs are incumbent upon Appellant.

    OPINION
Appellee alleged that the machines listed in the appendix of the judgment decided by the court below were sold to it by the third party Wholesale Department Store Company (hereinafter Wholesale) on Jan. 20, 1994. Appellee then allegedly leased the machines to Wholesale on Feb. 2 of the same year. However, Appellant fraudulently alleged that the machines were owned by its debtor Wholesale and petitioned Taiwan Bang Qiao District Court to seize the machines in the process of compulsory execution laid out in the case of Zi Quan Chen No 1649(1995). Appellee therefore petitioned to remand  the decision which allowed Appellant to commence a compulsory execution over the said machines under Article 15 of the Compulsory Execution Act.

Appellant contends that the contract of leasing and the certificates to prove the delivery of the leased goods provided by Appellee could not demonstrate that the said machines were the machines rented out in the lease. In addition, the said machines did not bear the name, ownership, or any marks or indications of the lessor on them. Appellee’s claim for its ownership is obviously without merit. Both the contract for sale and the financial lease between Appellee and Wholesale are a fictitious declaration of intention made by collusion. Their true intention was to lend money to Wholesale by Appellee, which could not legally operate a financial services business, after Wholesale purchased the machines by itself. In order to circumvent the illegality of operating the loan for consumption business, Appellee designated a resale of the said machines from Wholesale to Appellee and a lease from Appellee to Wholesale. Those acts are unlawful and shall be void under the law. Appellant’s demurrer is based on the aforesaid reasons.

The following opinions were concluded by the Court below. In the case of Zi Quan Chen No. 1649 (1995), the said machines were attached, at the request of Appellant, by Taiwan Bang Qiao District Court, after the provisional seizure of Wholesale’s property as also petitioned by Appellant. Appellee has rendered documents including contract of sale, invoice, receipt of remittance, lease contract, etc., to prove the fact, alleged by Appellee, that the said machines had been leased to Wholesale for use after Appellee purchased them from Wholesale and gained title by changing the status of possessor
. Although Appellant contends as above, the said machines were sold from Hong Ying Company to Wholesale in August of 1993 and stocked in the place where the compulsory attachment ordered by Bang Qiao District Court was executed. The fact that the said machines are the “baking machines” set out in both the sale and lease contracts by Appellee and Wholesale is not in dispute. Further, the law does not provide that ownership of a chattel shall be proved by an indication of owner’s title to the chattel. Even though the said machines did not bear. the owner’s title as required by the lease between Appellee and Wholesale, the effect of this only gave rise to an issue of nonperformance rather than a hurdle to prove ownership by Appellee. Thus, the said machines shall not be deemed not to belong to Appellee based only on failure to indicate ownership by Appellee.
Besides, the invoice rendered by Appellee indicates that it was issued to Appellee from Wholesale for the sale including the said machines on Jan. 20, 1994. The price on the invoice is $13,572,537; this amount plus 5% business tax would be $14,251,164. This amount is same as the lump sum price (without mentioning tax) set out in the sale contract. The fact that Appellee remitted $13,440,000 to Wholesale on Feb. 28, 1994 can be proved by receipt of remittance. Although the amount is less than the agreed price in the sale contract, the first payment of the agreed rental between appellee and Wholesale is $811,164 which is the amount of the first rental payment ($772,537) plus 5% business tax. Thus, the total amount provided on the invoice, deducting the first rental payment plus tax, is equal to the amount remitted by the Appellee to Wholesale. Appellee’s proposition that the amount it remitted was deducted from the first rental payment can be sustained.  Furthermore, the facts (deducting the rent for the first month; the time of remittance being on the Feb. 28, 1994, the agreed-upon date to pay the first month’s rent; Appellant never questioning authentication of the invoice, and the receipt for remittance) verify that the sale between Appellee and Wholesale existed. Although Appellee initially admitted in the first instance of retrial that the sale was made orally, and afterward he presented in the second instance a written sale contract to the court, the sale of goods need not be in writing to be effective, and the contract was formed if the parties had a mutual assent to the sale. Because Appellee verified his remittance of payment and receipt of an invoice, even though there was no written contract at all, it is sufficient to prove that an agreement of sale between the Appellee and Wholesale existed. It is improper to conclude that the sale was nonexistent merely on the ground of Appellee’s inconsistency of admissions regarding the written document of the sale.
Furthermore, the said machines had been in possession of and used by Wholesale at all times, and Appellee entered into a lease with Wholesale and obtained ownership by changing the status of possessor instead of actual delivery of the machines. Although the receipt for delivery of the leased goods issued by Wholesale on Feb. 28, 1994 provided that Wholesale indeed received and inspected the leased goods and admitted perfect tender, this was evidence to clarify their responsibilities regarding the performance of the lease rather than counter-evidence to prove that both the lease and the sale were fabricated. The time to issue an invoice, conclude a sale, transfer ownership, and make payments are matters decided by both parties. It is difficult to deny existence of the sale based only on these matters. According to the lease contract, the rent for the second month through the thirteen month was $492,000 per month. Since March 28, 1994, the rent was to be paid on the 28th of each month. The rent from the fourteenth month to the nineteenth month was $ 880,000 per month. The rent for the twentieth to the twenty-fifth months was $688,000 per month. After March 28, 1995, the rent was to be paid on the same date in every other month. According to a rent payment record made by Wholesale, presented by Appellant, Wholesale actually paid $516,600 for each month from March 28, 1994 to Feb. 28, 1995; $924,000 for every two months from March 28, 1995 to Jan. 28, 1996; and $722,400 for every two months from March 28, 1996 to Jan 28, 1997. Reviewing the amount of the rent agreed for every due date, the amounts actually paid were approximately equal to the rent agreed plus a 5% business tax. These payments can be proved by checks and one notification of a dishonored check. Therefore, the content of the lease can be verified. 
A financial leasing is an economic activity through which the leasing company purchases an object for lease under the request of the lessee and rents it to the lessee for the purpose of use. On the other hand, an enterprise that needs equipment or a machine selects equipment or a machine from a supplier or a distributor. However, the enterprise may be reluctant or unable to raise funds to purchase the equipment or machine. Then the enterprise turns to the leasing company, to request that the leasing company buy the equipment or machine from the supplier or distributor, and rent the item from the leasing company. The lessee then pays rental for a stated period to assure the repayment of the purchase price, interest, other expenses, and the profit afterward. 
Because the lessor is in the position of a financial provider, he doesn’t own, have inventory of, or have knowledge about equipments and machines; the lessor is only obligated to finance the lessee to purchase the equipment and machines designated for the use of the lessee. Hence, all the duties pertaining to the owner, such as custody, repair, tax duty, burden of hazard, should be on the side of the lessee. 

The said machines were purchased by Wholesale at his expense from Hong Ying Company and later were resold with label and barcode printers to Appellee. At the time of sale, Wholesale still used those machines through its lease with Appellee. This relationship differs from the traditional financial leasing, in which an enterprise that needed a machine (the lessee) selected a machine from the supplier and then the leasing company (the lessor) provided funds to purchase this machine from the supplier and in turn leased it to the enterprise that needed the machine. Subsequently, the lessee paid the rent to the lessor on specified terms.

Nevertheless, the relation in this case is a shortcut of traditional financial leasing by which a leasing company purchases a machine from a supplier. In this case, Wholesale directly purchased the said machines from Hong Ying Company and entered into a sale and lease contract with Appellee, who should have purchased them from Hong Ying Company and leased them to Wholesale. This relationship shall be interpreted as a transformation of the traditional financial leasing. Even if the actual relationships are not consistent with the relationships among the seller, the lessor, and the lessee which were stipulated in Article 2 subparagraphs 1 and 4 of the said lease contract, it can be realized as the result of utilizing the adherent financial leasing contract. But the purpose, to finance funds, is not any different from the traditional financial leasing. 
We now look to the Article 2 subparagraph 2 on the lease contract : “If the goods cannot be delivered for any reason by the date of delivery, or the object is nonconforming with the needs of the leasing purpose，or the original order is inconsistent with the purchase contract, or any other defects exist, the parties agree that all of the hazards or damages suffered shall be undertaken solely by the lessee and shall by no means be understood to have any relation to the lessor.” Article 5 subparagraph 2 states: “All expenses, including taxes, incurred from the use of the subject matter are incumbent upon the lessee.” Article 6 subparagraph 1: “The lessee shall maintain and repair the object leased at his own expense so as to maintain the object in good condition at all times.” Article 7: “The loss, theft, or devastation to the extent of an irreparable condition in any part of the object, regardless of whether resulting from force majeure or any other reason, shall totally be undertaken by the lessee.”  These provisions are in conformity with the aforesaid attributes of financial leasing.
We now turn to Appellant’s contention that Wholesale provided the said machines and other equipment purchased from other providers as securities to borrow money from Appellee. Appellant contends that the purpose of said sale and said lease were to secure the debt arising from loan for consumption rather than to exchange goods. The said sale and lease were concluded based on collusive fictitious declarations of intention and indeed were the kind of illegal conduct which aims to circumvent the prohibitive rule by creating a fictitious lease and a concealed real loan. Appellant proved his contention by Appellee’s admission that the rent was to secure the return of the principle of the loan.
Nevertheless, in terms of the attributes of financial leasing, the lessor was pursuing profits accrued from the loan for consumption. The rent he received indeed was the total amount of the cost to purchase the machines, plus interest, profits, overhead, property taxes, etc.. The lessor received rents in the period of time so that he could achieve the purpose of financing the lessee to purchase machines and other equipment.

Turning to the purpose of the financing acts (the lessor financing the lessee to purchase machines and equipment), there is no difference between the said lease and a loan for consumption. Thus, when interpreting the characteristics of finance leasing, some scholars adopted the view of the loan for consumption. In this case, as mention above, the lease between Appellee and Wholesale, a transformation of traditional financial leasing, still retains the attributes of financial leasing, except for different order of the transactions. Even though Appellee admitted that the purpose of the lease was to secure the return of the money loaned, it is merely a reiteration of the legal property of the said lease and we held that the sale and the lease were not fictitious declarations of intention made in collusion and implied a juristic act of loan. In addition, as Appellant contends, Wholesale provided the said machines with other equipment purchased from others as security to borrow money from Appellee. After Wholesale purchased them, it agreed to repay the principal and interest by means of payment of rent; Wholesale did not transfer the ownership of the said machines to Appellee. But the said machines had yet to serve as collateral to create a chattel mortgage, as mentioned above, and Wholesale’s obligation to pay rent was divided into three years. It is inconsistent with the trade usage to hold that Appellee remitted the loan of $13,440,000 to Wholesale without obtaining ownership of the machines or other equipment, or any securities in advance. Therefore, Appellant’s contention that the relationship between Wholesale and Appellee was a loan for consumption is without credibility. In judicial practice, the court has recognized procurement of ownership by a lessor as an attribute of financial leasing and security of the creditor’s right as its function. Therefore, we held that financial leasing has different attributes from general leases provided for in the civil code and does not violate the doctrine of good faith, public policy and good morals, or any mandatory statutory provisions. Indeed, the intention of the parties in the said lease and sale was to allow the lessor (Appellee) to substantially obtain ownership and have Wholesale continue to use the said machines and pay rent. The parties to the lease and sale had not manifested fictitious intentions: namely, there was no fictitious agreement. We cannot hold that the contract is void on the reason of malicious collusion. Meanwhile, it did not violate the good faith doctrine, public policy, or any mandatory provisions. Finally, when Appellee concluded the said lease and sale, its range of business comprised the sale and lease of all sorts of machines, equipment, tools, instruments, materials, computers and peripherals, transmitting instruments and appliances. The corporate registration record sustains these facts. All transactions in the said contracts were felt to be within the boundaries of its corporate business. Appellant’s contention that those contracts circumvented the corporate limits, prohibiting Wholesale from operating its business out of the registered field by legal conduct, cannot be sustained. Subsequently, Appellee’s claim that he owns the said machines delivered to him by a shift of status of possessor can be sustained. Therefore, according to Article 30 of the Compulsory Execution Act, Appellee’s petition to vacate the process of enforced execution to the said machine in Bang Qiao District Zi Quan Chen No 1649 (1995) was correct and shall be allowed. ... The court below correctly affirmed the first instance judgment against Appellant and denied its appeal. No error could be found after close examination. Moreover, the leasing company, for the purpose of providing funds, procuring ownership and rendering the equipment or machines to the lessee for use and profit, is a crucial feature of a finance leasing. Besides, selection of equipment or machines and its provider are the decision of the lessee. The lessee, in need of funds, after procuring equipment or machines and gaining the ownership, sold the equipment or machines to a leasing company and entered into a lease with the leasing company to procure a right to use the equipment. This relationship is the same contract as financial leasing. The court below held that, after purchasing the said machines from Hong Ying Company and gaining ownership of the said machines, Wholesale sold the machine to Appellee and rented them back from Appellee, which was a financing lease. The court below held that Appellee owned the said machines based on the reasons above, and denied all counts in the appeal that did not violate the laws. The contention in this appeal stated the same reasons, alleging that the district court improperly admitted evidence, improperly exercised its authority in deciding the facts and interpreting the contract, and alleged that the matter that had been judged yet to be judged. Therefore, there is no reason to remand this case.     
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� Under ROC Civil Code §761II, in the transfer of a right in rem of personal property, where the transferor is still in possession, a contract causing the transferee to acquire its indirect possession may be made between the parties in place of delivery.





